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PROCEDURAL HISTORY 

This is a grievance arbitration proceeding involving the Fraternal 
Order of Police, Lodge 5 (FQP) and the City of Philadelphia CCitjO. A hearing was 
held on October 2i, 2008 in Philadelphia, Pennsylvania, at which time the parties 
were presented a full opportunity to present their cases. Briefs were then filed 
and the record was declared closed on January 5, 2009, 

ISSUES 

The parties were able to stipulate to the issues in this proceeding: 
Whether the City had just cause for the discharge of the grievant? If not, what 
shall the remedy be? 

FACTUAL BACKGROUND AND PROFFERED EVIDENCE 

General Background 

The Grievant in this matter is Michael Paige. Just prior to the 
discharge at issue here, Mr. Paige, in his capacity as a police officer, was working 
in the 92 ^^ District, which generally covers northwest, including some parts of 
Center City, Cliestnut Hill, and Fairmount Park. Mr. Paige testified that the area 
he was assigned to was generally quiet during those hours, but that there were 
occasional rapes, auto accidents, stolen cars, and lewd behavior (couples having 
sex in vehicles). 

Mr. Paige testified that his normal tour of duty was midnight to 8:00 
a.tn. On March 16, 2007, the record reflects he may have been working 10:30 
p.m. to 6:00 a.m. At approximately 2:30 to 3:00 a.m., Mr. Paige encountered 

another individual referred to as^^^in the record, in a 
vehicle in a parking lot in Fairmount Park. Mr. Paige then approached the 
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worked with concrete. Mr. Paige 
elp with some concrete work, apparently 
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Lieutenant Karcher concluded that Mr. Paige had assaulted^^^^^ 
on the night in question, and that he was on duty while doing so. Mr. Paige was 
given the opportunity to answer questions, which he declined to do (criminal 
charges were pending), and the Police Commissioner then made the decision to 
discharge Mr. Paige. Mr. Paige was found "not guilty” in a criminal trial, and 
was not interviewed after that, as he had aheady been discharged. 

Patricia Lane is a criminalistics technician working for the 
Philadelphia Police Department Forensics Science Bureau. Ms. Lane was 


involved in analyzing the Styrofoam cup and straw which Lieutenant Karcher 


seized [property receipt entered as FOP Kx. 8]. Ms. Lane 

testified that a semen analysis and saliva activity analysis was conducted on the 


cup and straw. Ms. Lane testified that seminal stains containing spermatozoa 
were observed on Area A, which is the inside bottom of the Styrofoam cup and 
Area C, which is on the inside of the Styrofoam cup. No spermatozoa were 
observed on microscopic examination on Area B, which is tlie inside middle of 
the cup, and Area B, which is tlie bottom of the straw. 


Ms. Lane testified that chemical analysis of Areas A and B of the cup, 
the inside bottom and inside middle, detected amylase activity consistent with 
saliva, or “spit," present there. Ms. Lane also provided testimony in support of 
City Ex. 9, an Amended Criminal Lab Report. Ms. Lane indicated that the only 

amendment was that the items were taken from a “vehicle” rather than a "police 
vehicle.” 


On cross, Ms, Lane acknowledged that she made no determination as 
to whom the spermatozoa or saliva belonged to. Ms. Lane also acknowledged 


12 



Mar 30 2009 7;49PM 


HP LASERJET FAX 


p. 1 4 


that she made no determination as to when the spermatozoa was emitted or 
created. 


Benjamin I^vin is Forensic Scientist II in the City Police Department’s 
DNA Identification Laboratory. Mr. Levin provided testimony in support of City 
Ex. 10, a DNA Lab Report. Mr. Levin testified that he performed an analysis of 
certain samplesi a swab from inside the Styrofoam cupj a buckle swab taken from 
the inside of Mr. Paige’s mouth; and a bucket swab listed as confidential. 


Mr, Levin testified that the analysis performed showed, within a 
reasonable degree of medical certainty, that the sperm fraction of the swab, 
which was taken from the Styrofoam cup, originated from Mr. Paige. Mr. I^vin 
further concluded that, within a reasonable degree of medical certainty, the 
majority of the DNA within the second sample contained saliva, and came from 
the person who was listed as confidential^^^^^^| 

POSITIONS OF THE PARTIES (IN BRIEF) 

The City’s position may be summarized as follows: 


o The eviden 
wit 


;lear that the Grievant engaged in on-duty sexual contact 
lied about it, continually, up to and through his 
testimony at the arbitration. The sexual contact was conclusivel^^^^^ 

K established by the DNA evidence, which was wholly unrebutted.j^^H 

Iso provided credible evidence that he was sexually assaulted hv 
vant. ^ 


1 he scientific evidence presented by Ms. Lane and Mr. Levin, from the 
City’s Police Department forensics laboratory, conclusively establishes that 
mere was sexual contact betweeimTe^ men. Simply put, the semen 
found in the cup, taken from^^^H^ar, matched the DNA sample 
Provided by the Grievant, This testimony is wholly unrebutted by the FOP. 

sxplanation as to how his own semen ended up in the cup— 
Imight have drained it out of a used condom he could have 


o The Grieve 
that_ 

founTl lying 


le Grievant|^j 


e ground—is wholly unworthy of belief. 
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o The fact thatlhgi^^va^emen found in the cup strongly supports the 
credibility told the truth that there was sexual 

contact between he and the Grievant, while th^k^^^^d. The 
GrievanTs explanation for hisJnteraction with he was 

strictly attempting to mentor that ^^^^^Hmight “get his 

life together,” should be rejected as utterly implausible. 


o 


Taken as ^yyhol^h^^dence establi.shes that 

assaulted^^^^^V^is is established first b)___ 

concerning the assault, in which he detailed his unwillingness to ^engage 
sexual activity with the Grievant and the pressure and coerd 
Grievant exerted to force him to do so. Unlike the Grievant,| 
no reason to lie about his account. 


t th^kievaaLsexually 

less to engage 

cejm^he^^^ 


in 

ad 


o The Union’s suggestion that^^^^Jinvented this story to avoid 

criminal charges is nothing more than a smoj^^^^icsigned to hide the 
Grievant’s obvious misconduct. Simply not and could 

not invent the Grievant’s semen, the existence of which has been 
scientifically proven. Moreoverkhe Union has not presented a plausible 
theory as to how or why^^^^H^^f^ould believe that reporting a sexual 
assault by a police office^vouk^omehow result in the dismissal of 
criminal charges pending against him. 'llius, the unwarranted attempt to 
blame the victim here should be rejected out of hand. 

o There is absolutely no basis to disbelieve^^B^Btestimony tliat he was 
assaulted by the Grievant. The Grievanf s admission that he had previous 
sexual activi^vhil^i^uty in Fairmount Park also supports the 
testimony oBH^^HThe Grievanf s conduct illustrated a total 
disregard for his position. 


o The arbitrator is invited to read arbitral opinions which stand for the 
proposition that grievants who have been dlscharge^mv^ready motive 
to lie. In contrast, the FOP’s only theoiy as to 
namely, that his criminal charges would go away—is simply not a 
persuasive argument. 

o ^^^^^Hnoted repeatedly during his testimony that he did not want to 
b^vitl^ie Grievant, and that the oral sex he peif^ormed on the Grievant 
was not volu ntary, but the result of coercion. The testimony provided hy 

testimony of an individual who was being 
mentored^ut the testimony of a victim of the most horrendous acts. 


o A fair assessment of the overall evidence resulty^he^nclusion that the 
Grievant committed a sexual assault against^^H^^vvhile on duty and 
in a police vehicle. There con be little question that, in engaging in this 
conduct, the Grievant violated Section 1.75 of the Disciplinary Code, in 
that he engaged in conduct demonstrating tliat he had little or no regard 
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for his responsibilities as a member of the Police Department. Discharge 
was not only consistent with just cause, but the only option the City had 
under these extraordinary circumstances. 


The fop’s position may be summarized as follows: 


o 'fuming first to the allegation that the Grievant failed to complete a proper 
investigation, aside from possibly notifying police radio when Grievant 
made the initial stop, the City failed to explain how he could have 
responded differently, For example, the Disciplinary Notice fails to 
explicitly exnl|h^a^^h||Grievant could have "discovered that the 
complainan^^l^^^^id not have a valid driver's license,” 'Though 
there is otheHanguagniSj^j^ij^f Dismissal suggesting tliat the 
Grievant should have run^^^^^Hname into the MD'T system, this 
language is not clear and the City produced no testimony on this pohit. In 
record mahes it clear that the Grievant attempted to enter 
the MD'T system, but the system was not working 
properly. 'Tlie City offcre^i^ther explanation as to how the Grievant 
could have learned that|H|^|^id not have a \^lid driver’s license, 
and also offered no testimony concerning the “Live Stop” program. The 
City also failed to substantiate the allegation that it is the Police 
Department’s Policy for officers to automatically notify police radio when a 
stop is initiated. The Grievant provided credible testimony that, due to 
shortage of manpower, this is only done when an officer feels threatened, 
and thus feels he or she needs backup. 


As to th e allegation that the Grievant had a sexual encounter vrithH 
fact is that the Grievant had benevolen^ntentions to hel; 

tmuWed individual, and attempted to mentor^^^Jlhat night._ 

a cunning and savvy criminal, then tookthatopportunitv^ 
concoct a story that the Grievant sexually assaulted him. 
anticipated, his lies then served to assist him in having outstanding 
criminal charges withdrawn^n^i^jling a civil action. It is evident 
throughout the record that^^^^^^Pwill lie without hesitation if he 
thinks it can be of any assistance to him. 


a 


o Despite^^^^^^lease with lying, he was not always good at lying, as he 
slipped up in his testimony that the Grievant told him he would have to 
^jonu^jack to th^ar^^et his registration and paperwork, after he took 
^|^Bhome.^H||H||||firs^estified that the Grievant actually gave 
back his papei'wori^elore ^^Hleft the oari^ie first time, and then only 
through prompting from City counsel didBHHjtghz^l^ he forgot to 
include an important part of his concocte^me^^^^^^Blater had to be 
prompted again when he failed to mentioiUn^lleEarion that, during oral 
sex, the Grievant also attempted to toucli^^^^^^^nus. 
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o a sexual assault occurred, then there are many facets 

■■■testimoiw which simply make no sense. This included the "small 
talk ^^■^Kestified took place after the alleged act, includin g 
discussion of weight lifting and police work. Though that 

he felt threatened, and remained afraid even after the alleged assault it 
makes no sense that someone in th at state of m ind would then ask for the 
GrieTOiit s phone number. Though he was attemptin g 

to appease the Grievant in the aftermath of the alleged assflolt 
claim that he then indicated his mother vvasfl||||||||||||[|[||||^^ 
seems to fly in the face of an attempt at appeasement. Tliis sudden act of 
defiance simply makes no sense. The "small talk" and exchange of 
numbers is simply incompatible with an allegaUon that nonconsensual 
sexual conduct occurred moments earlier. It is jus t anotlier ind ication that 
this conduct never took place and was invented 

o When viewed in theligh^all the te.stimony presented, it is highly 
iniplausibl^hatHH^^Hwould have had enough detectable semen in 
his mouth Cbased on his version) after spitting at the scene of the alleged 
assault and then having had an exteridec^istmgsinn with the Grievant 
before returning to his car. More likely|BHticked up one of the 
Griev^t s used condoms from past encounters and conveniently poured it 
into the cup when he got back to his car. 

o Even assuming that sexual activity did occur, the evidence shows that it 
was aconsensual act. The overall circumstances demonstrate conclusively 

passenger who was not being held captive. 

Even acceptng ^^^^■account as true for the moment, there is_ 

nothing m that account which indicates that th e Grievan t- pressured^H 
giving oral sex; in fact, according toHHHccount the 
Grievant never even ask|dforor|^ex. Read falTl^tSTrecordshows that 
the Gnevant presented an opportunity and H|||||i| 

embraced it not once but twice. Throughout the entire episode, 
had several opportunities to escape if he really was being coerced, and also 
had access to the Gnevant s eunduri^ and after the alleged oral sex. It 
simply makes no sense that an unwilling actor in this story. 

o Even accepting that voluntary sexual activity took place here, the City had 
no power under Section 1.75 of the Disciplinary Code here to dismiss the 
Gnevant. Arbitral precedent between the parties establishes that, to fall 
wAin the purview of "repeated violations” and “course of conduct’ under 

K multiple acts of misbeha\'ior. Yet the facts here 

indicate at best a brief, one-time sexual tryst while on duty. 

° arbitrator find that voluntary sexual activity took place here, 

then toe facte would be extremely similar to those in the Jones award 
issued by Arbitrator Schick. In that award, Arbitrator Schick found that 
toe grievant s one isolated incident of sexual misadventure id not violate 
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Section 1.75 of the Disciplinary Code (the arbitrator did reduce the 
Mscharge to a suspension based on other sections of the code not at issue 
here). Applying Arbitrator Schick’s reasoning here, there is no just cause 
for a Section 1.75 violation. 

o Ey^ if diis arbitrator were to find that the Grievant’s alleged conduct falls 
within the purview of Section 1.75, the arbitrator here is invited to look at a 
1995 award issued by Arbitrator Skonier, in which the arbitrator issued a 
tmi^-day suspension to a grievant who had engaged in a sexual encounter 
while on duty. Likewise, Arbitrator Lang issued a thirty-day suspension to 
a subordinate officer involved in the same incident. Neither Arbitrator 
Skonier nor Arbitrator Lang was confronted with the issue as to whether a 
police officer could only violate Section 1.75 through multiple acts of 
misconduct. 

o Finally, during negotiations the City proposed an amendment to the 
charge of Conduct Unbecoming” under the Disciplinary Code, 

Specifically, the City sought to add a charge of ‘‘[sjexual behavior while on 
duty, wth a penalty of fifteen days to dismissal. To date, the City has not 
achiev^ this amendment in negotiations, and now^ seeks to obtain 
through this arbitration what it has not been able to achieve in 
negotiations. 

o Insmm^even if sexual activity took place between the Grievant and 

^^^■there is no just cause for dismissal here. The grievance shot 
sustained and the requested remedy granted. 

DISCUSSION 

The grievant in this matter is Michael Paige. Before the discharge at 
issue here, the notice of which was issued on May 24, 2007, Mr. Paige had served 
as a City police officer for seventeen years. Mr. Paige has also served in the 
military, and was deployed to Desert Storm in 1991, Bosnia in 2002-03 and Iraq 

m 2004-05. At the time of the hearing in this matter, Mr. Paige was serving in the 
military, as a drill sergeant. 

Mr. Paige was discharged based on Section 1.75 of tlie Disciplinary 
Code, which provides for a penalty of 30 days to dismissal for “[rjepeated 
violations of Departmental rules and regulations, and/or any other course of 
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left me with substantial doubts that Mr. Paige coerced^^^nto performing 
oral sex. The casual conversation which occurred after the sexual encounter, and 
the fact that Mr. Paige voluntarily logged his cell phone number 

cell phone by calling him, also strikes me as unlikely if in fact a sexual assault 
occurred. 

Finally, in terms of motivation to lie about a sexual assault, at the time 
of the heaiing^^^^till had the option of filing a civil action. Though it is 
a less compelling argument, I also give some weight to the FOP argument that 
^^^^|)ould have felt (whether correct or not) that a charge of sexual assault 
might create an environment for more favorable disposition of his pending 

criminal charges. I therefore find that the Cit>^ has not met its burden of proving 
that a sexual assault occurred.® 

There remains the issue as to whether Officer Paige’s misconduct 
equates with a "course of conduct” under Section 1.75 of the Disciplinaiy Code, 
and if so, what penalty should attach for such conduct under just cause 
principles. It is worth repeating at this juncture that Section 1.75 provides for a 
disciplinaiy range of 30 days to dismissal for "repeated violations of Department 
niles and regulations, and/or any other course of conduct indicating that a 
member has little or no regard for his/her responsibility as a member of the 
Police Department.” (emphasis mine). 

The City’s argument here relates not to the "repeated violation" 
language of Section 1.75, since there is no allegation here that Mr, Paige had 
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engaged in other such violations in the past. The focus of the inquiry therefore is 
directed at whether the City has proven that, on March 17, 2007, Mr. Paige 
engaged in a "course of conduct" indicating that he "has little or no regard for 
his/her responsibility as a member of the Police Department." 

Several arbitrators have rendered an opinion on the parameters for 
determining whether a “course of conduct” exists. In FOP, Lodge 5 and City of 
Philadelphia, AAA Case No. 14 390 757 97 (Arbitrator Price, 1998) (Simpkins), 
Arbitrator Price considered a set of facts whereby the grievant had pumped 
himself 6.1 gallons of free gas at a rental car facility at which he previously 
worked, along with washing his car there while off duty. Arbitrator Price 
concluded that this did not represent a “course of conduct” under Section 1.75, 
since this was a “single, one-time occurrence.” 

Arbitrator Price provided the same analysis in relation to the 
interpretation of “course of conduct” in Fraternal Order of Police, Lodge 5 and 
City of Philadelphia, AAA Case No. 14 390 213196 A (Ferreria). In that opinion, 
Arbitrator Price concluded that the grievant improperly used, handled or 
displayed a firearm, but that since this happened only once there was no proof of 

repeated violations or a course of conduct which could have brought Section 1.75 
into play. 

More recently. Arbitrator Schick expressly agreed with Arbitrator Price 
in FOP, Lodge 5 and City of Philadelphia, AAA Case No, 14 390166 06 
(Arbitrator Schick, 2006) (Jones), a case in which the City proved that an officer 
was engaged in a sexual encounter while on duty. Arbitrator Schick concluded 
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that this was an “isolated incident” which therefore did not "fall within the 
penumbra” of Section 1.75, 

Arbitrator Das, discussing Arbitrator Price’s interpretation of Section 
1.75 in FOP, Lodge 5 and City of Philadelphia, AAA Case No. 14 390 633 99 
(Arbitrator Das) (Hoes/c), stated that Arbitrator Price’s interpretation of "course 
of conduct” was “unduly restrictive” in that it forecloses the use of Section 1.75 
where a single, grave act of misconduct occurs. 

The interpretation of "course of conduct” was also a source of 
discussion in FOP, Lodge 5 and City of Philadelphia, AAA Case No. 14 390 235 
01 (Arbitrator McConnell, 2002) (Couvertief), where I upheld a discharge based 
on the conclusion that the grievant had engaged in a "course of conduct” which 
warranted a finding of conduct unbecoming under Section 1.75. In finding that a 
course of conduct existed, I relied upon the fact pattern in that particular case, 
which included the fact that the grievant was driving with a blood alcohol content 
of at least .16; smashed into a group of parked cars while going the wrong way 
down a one-way street, causing substantial damage, and then fled the scene of the 
accident after having caused additional damage to the vehicles; continued driving 
with the headlights no longer operational, and the front hood pushed up where it 
is doubtful the grievant could even see through the front windshield; drove in a 
lane for oncoming traffic; briefly struggled with police officers when arrested; and 
provided several false names to police officers when he was arrested. Ultimately, 
the grievant in that case pleaded guilty to reckless driving and leaving the scene 
of an accident (the more serious charge of DUI was dismissed on procedural 
grounds). Given the fact pattern, and the grievant’s inability to accept 
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responsibility and demonstrate sincere remorse, I stated that it was unnecessary 
to determine whether I agreed with Arbitrator Price or Arbitrator Das regarding 
the proper interpretation of “course of conduct," 

In once again having the opportunity to evaluate Section 1.75. h Is 
noted that the first part of Section 1.75 refers to "repeated violations,” with a 
conjunctive/disjunctive (and/or) reference to "course of conduct," Given that the 
first part is more directly related to the sheer number of violations, it stands to 
reason that the second part, relating to “course of conduct,” does not require 
proof of "repeated violations,” though repeated violations could also result in a 
finding of a course of conduct. Instead, it seems to me that the "course of 
conduct” language is directed more at the nature and severity of an ongoing fact 
pattern. 

In order to prove a "course of conduct” it is my opinion that the City 
must prove that there was continuing or interrelated conduct within a given fact 
pattern which demonstrates that the officer has little or no regard for his/her 
status as a member of the Police Department. Though I agree that an isolated 
incident is not enough to prove a course of conduct, I also believe that whether a 
given fact pattern represents an isolated incident is a subjective determination, 
one which must be made within the circumstances of a given case. I also find 
that, in order to prove a violation under the "course of conduct” language, the 
City need not necessarily prove multiple violations of the most serious 
misconduct (e.g., on duty sexual encounter). Rather, the entire sequence of 
events may be examined to determine whether there is a "course of conduct” 
which maybe considered serious enough to warrant a finding of conduct 
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unbecoming. In assessing whether there is such a violation, it is my opinion that 
the continuing or interrelated conduct may occur over a long period of time, or a 
very short period of time. 

In this case, I am convinced that Mr. Paige did not fulfill his duties as a 
police officer even before we get to the issue of the sexual activity. Mr. Paige 
conceded on cross that protocol called for him to call police radio upon making 
the stop .3 I have found as fact that Mr, Paige, who could have issued a citation to 
relation to lewd behavior, instead had a discussion with 
which led tc^^^^etum to the park, and the subsequent sexual activity. In a 
violation of procedure, Mr. Paige then permitted get in the front 

seat of his car, and transported^^^^J:o an isolated area for sexual activity. The 
oral sex was initiated in one location of the Isolated area (although within his 
patrol sector), and then continued after Mr, Paige drove to another part of the 
isolated area. As noted in the Notice of Dismissal, Mr. Paige removed his gun 
belt before the oral sex was performed on him, and Mr. Paige's gun belt was on 
the floor, ^vithin reach gun belt remained within 

reach when Mr. Paige got out of the car to urinate. Whether or not 
could actually do anything with the gun, had he decided to reach for it, I cannot 
imagine that any police training would suggest that this is preferred protocol,4 
The sexual activity itself occurred while Mr. Paige was on duty, and 
supposed to be in a position to safeguard the lives and property of the citizens of 

’ Mr, Paige explained on redirect that, as n practical matter, he does not call for back up unless he 
encounters circumstances warranting such a call. 

In tho Jones award. Arbitrator Schick, at footnote 7, reviewed testimony in that case indicating that a 
person who has access to an officer’s gun liolster still encounters a “double lock" before actually having 
access to the gun. ■' ^ 
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Philadelphia. As Arbitrator Schick stated in the Jones award, a case also dealing 
with an on duty sexual encounter, such conduct does harm to the reputation of 
the Police Department, and embarrasses not only the department, but the City. 
The notion that a police officer would not understand the serious nature of such 
misconduct is unthinkable. 

I conclude that this evidence constitutes a “course of conduct” which 
show's that Mr. Paige had little or no regard for his duties as a police officer, and 
thus Mr. Paige is found in violation of Section 1.75 of the Disciplinary' Code. I 
make this finding in spite of the fact that tliere are various allegations in the 
Notice of Dismissal which were not supported by testimony, and needed to be if 
the City intended to prove those aspects of its case.s 

Though as I have indicated earlier it is not entirely clear in the Notice 
of Dismissal tliat the City was alleging a sexual assault, I do believe that the 
dismissal here was issued on that basis. Having found that there was no such 
sexual assault, then, I must next attempt to determine what penalty is 
appropriate under just cause principles for the course of conduct here, w'hich 
included an on duty consensual sexual encounter. 

The parties have provided me with two awards addressing the issue of 
on duty sexual encounters. In the first one, FOP, Lodge 5 and City of 


^ Specifigally, the City produced no testimony explaining the specific manner in which Officer Paige failed 
to investigate properly, so that citations would be issued and the car confiscated under the Live Slop 
program. As to the MDT system, I have considered Mr. Paige began entering information, 

and actually stopped doing so due to the entreaties perhaps as some kind of 

arrangement). However, there is no testimony to rebut the fact that Mr. Paige attemptc^^og 
infonnation into (he MD'f system, but was unable to do so due to malfunction 
actually supports Mr. Paige on that point, and Lieutenant Karchcr confirmed that some of the infonnation 
was entered, without commenting on whether his investigation concluded tliat tliere was, in fact, a 
malfunction). I therefore believe it would require speculation to conclude that Mr. Paige 
entering the information, not due to a mechanical matfimotion but due to the entreaties o 



imony 
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Philadelphia, AAA Case No. 14 3901117 94 W (Mainardi), Arbitrator Slconier 
considered a situation where a sergeant authorized the transfer of two females to 
a City-owned shed he had “reserved,” for no reason having to do with police 
activity, The sergeant himself went to the shed and was in the shed for at least 20 
minutes while on duty. The sergeant received oral sex from one of the women. 
While Arbitrator Skonier ultimately found that the actual sexual contact occurred 
while the officer was off duty, Arbitrator Skonier upheld the 30 day suspension 
under Section 1.75; ^ Section 4.15 (Failure to properly supervise subordinates); 
Section 4.20 (failure to comply with Commissioner’s Orders, Directives, 
Regulations, etc., or any oral or written order of superiors) ;Section 4.50 (Failure 
to properly patrol beat or sector; unauthorized absence from assignment); and 
Section 5.15 (failure to follow department procedures for the handling of 
evidence, personal effects, and all other property taken into custody) due to the 
fact that he was in the shed socializing while on duty. Arbitrator Skonier further 
found that the demotion issued by the City was not supported by just cause.? 

In the Jones award, discussed briefly above. Arbitrator Schick 
considered a situation where two officers had consensual sex with a woman, 
while on duty, and in a police car, after they had agreed to give her a ride home. 


* As Arbitrator Schick noted in the Jones award, in the Mainardi case Arbitrator Skonier was not called 
upon to specifically address the parameters for determining what constitutes a "course of conduct." 

^ In a related award, FOP Lodge 5 and City of Philadelphia, AAA Case No. 14 390 135 j 94 (Arbitrator 
Lang, 1996) (Drissel), Arbitrator Lang upheld a thirty day suspension for the subordinate officer involved 
in the "shack” incident. In doing so, Arbitrator Lang found numerous violations of the Disciplinary Code, 
including a violation of Section 1.75. In that case, the City alleged, among other things, that the officer had 
transported two women to the shack and socialized with them rather than patrolling his sector. Though 
there is a reference in the opinion to “sexual accusations," the quoted parts of the Notice of Suspension do 
not directly allege an on duty sexual encounter, and while Arbitrator Lang suggests in the award that sexual 
activity likely occurred, there is no specific finding on that issue. As in the Mainardi award. Arbitrator 
Lang was not called upon to specifically address the parameters for determining what constitutes a "course 
of conduct.” 
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The City had dismissed the officer, citing Section 4.50 of the Disciplinary Code 
(failure to properly patrol beat or sector; unauthorized absence from assignment; 
failure to respond to radio call; idle conversation or loafing); Section 5.39 of the 
Disciplinary Code (Unauthorized persons in police vehicle); and Section 1.75, 
already quoted above. In finding that the City lacked just cause to dismiss the 
officer, as stated above Arbitrator Schick concluded that the fact pattern 
presented was an isolated incident and therefore could not give rise to a "course 
of conduct” under Section 1.75, Arbitrator Schick reduced the penalty to a 10 day 
suspension, five days for the Section 4,50 violation and five days for the Section 
6.39 violation. 

While without a doubt the City has the right to determine the initial 
level of discipline, subject to whatever rights of review exist, including those 
existing under the parties’ contract, once the City determines the initial 
discipline, a rather large imprint is made as to what level of discipline the City 
deemed appropriate for that particular alleged misconduct. Putting aside the 
ultimate results of the arbitration awards, the two cited arbitration awards 
demonstrate that the City has issued a thiity day suspension (plus demotion) in 
one case, and a dismissal in another, for misconduct which, in the City’s view,® 
involved a sexual encounter while on duty. 

While I might be persuaded by testimony from the Commissioner, or a 
designee with intimate knowledge of the decision-making process, as to why in 
this case dismissal is appropriate, as opposed to the 30 day suspension which was 

* As stated earlier, in the Maimrdi award Arbitrator Skonier ultimately found (hat the sexual conduct 
occurred off duty. The fact is, however, that the City, which look the position that the sexuaJ conduct 
occurred on duty, did not find this conduct so offensive as to warrairt dismissal. 
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issued in the Mainardi case, in the absence of such testimony it only seems fair to 
me to abide by the same penalty the City itself meted out in Mainardi.9 

AWARD 

The grievance is sustained in part and denied in part consistent with 
the foregoing opinion. The dismissal is reduced to a 30 day suspension. The City 
IS order^ to offer the grievant immediate reinstatement to his former position as 
ponce offi^r. The City is further ordered to restore the grievant’s full seniority 
and to make the grievant whole for any loss of wages (minus the 30 day 
suspension), benefits, or other emoluments of employment flowing from the 
dismissal. The City is further ordered to adjust the grievant’s personnel records 
to reflect the reduced discipline, and to remove reference to the dismissal 


Dated: March 30, 2009 


Thomas G. McConnell Jr, 


Mainardi case, the City also demoted the grievant, who was a 
Skottier found that this penalty was not supported by just cause. 


sergeant, As stated above. Arbitrator 


31 



